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The City of Coral Genles. Flonda (“the City") by s attorney and pursuant to Section
1 429 of the Commission's + iles and Regulations. 47 C F R § 1.429 hereby seeks partial
reconsideration of the First ¢ eport and Order Eight Report and Order. and Second Further
Notice of Proposed Rulema: ng i"First Report and Order™}. FCC 95-501; released December 15.
18956 1 the captioned matt: -~ Notwithstanding its December 16 1995 release date, the First
Report and Order was not ¢ iblished in the Federal Register until Fnday. February 16, 1996.

Accardingly. this petitiors 1= mely filed today 2f 47 C - R §§ 1.4(b)}{1) & 1.429(d)

The City seeks rect asideration of that part of the First Report and Order that. in
realiocating the Generai C& egory channels to exclusive SMR use has the effect of disqualifying
Public Safety eligibles trorr 5Seneral Category licensing Coral Gables is a Public Safety Radio
Service eligible and license + and is a party i interest adversely affected by the subject action
insofar as the reallocatior - it effectively disqualify the City from use of General Category
channels to meet its public safety spectrum needs The substantive arguments and reasons

supporting this request are et forth in Part | of the Comments of the City of Coral Gables,



Flonda. submitted in this proc *eding on February 15 1996 The City’'s comments are

micorporated herein by this re 2rence and a copy s attached hereto tor convenient reference.

WHEREFORE. the © ty urges the Commission 1o reconsider in part the First Report and

Jrder and to restore public s «fety eligibifity for licensing on General Category channels

By

Dated: 18 March 1¢ 36

Respectfully submitted.
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Before the

FEDERAI COMMUNICATIONS COMMISSION
Washington, D.C'. 20554

n the Matter of }

imendment of Part 90 of the + . mumussion s Rules PR Docket No 93-144
o Facilitate Future Developmer: of SMR Systems

n the 800 MHz Frequencv Ban
implementation of Sections 31 and 322 of the ‘ (3N Docket No 93-252
~ommuiucations Act--Regulat rv Treatment of

“obile Nervices i

implementation of Section 3091 ; of the : PP Docket No 93-253
f‘ommunications Act--{ompe! tive Bidding

o The Commission
COMMEN' § OF THE CITY OF CORAL GABLES. FLORIDA

The City of Coral Gat 2« Flonda (sometimes referred to herein as “Coral Gables™ or “the City”™).
bv its attorney and pursuant i -ection 4(b) of the Adminustrative Procedure Act. 5 U S.C § 553(c). and
Section 1 415¢a) of the Commi sion s Rules and Regulations 47 ¢ F R & 1 415(a). hereby offers its
comurents on the #irst Report wd Vieder. Fight Report and Ieder and Second Further Notice of
Proposed Rulemaking 1\ FOC 955010 released December |5 1995 1n the captioned matter,
L [NTRODUCTION

Coral Gables 1s a Pub ¢ Safetv Radio Service ehigible” and licensee These comments address the
Citv s concerns regarding the  ffect of the actions taken and contemplated in this proceeding on the
continued availability ot Gene 11 Category channels for public safety commumcations systems.

The City of Coral Ga “les 1s located 1n Dade Counn Flonda. an area of dense population where

frequency resources are limite  due to high demand and usage by both SMR and non-SMR users alike

As the title of the documen: -uggests. the Commussion took some actions and proposed others. While
these comments are limited 1« 1 relatively narrow aspect of the Second Further Notice of Proposed
Rulemaking (public safets tre. sment of General Categorv channeis). Coral Gables will also address one
aspect of the First Repors an.. rder namelv. the reallocaton of the General Category channels to
exclusive SMR use. but onlv . sofar as such action has the effect of disqualifying Public Safety eligibles
from Ceneral Categorv hoens v



“he cinv < current population ¢ 1 250 permanent residents. . number that will increase by approximately
0% duc 10 pending annexator ! adjacent populated areas  The city 1s also host to approximately

4,000 business and vacation - itors each dav  Te provide effective protection of the lives and property of
hose m 115 charge. the 7inv req res that its public safety officers be equipped with the best resources. A
reliable public safetv radio com numicauons svstem 1s one of he best tools available to ensure timely and
2ffecuve response.

Public safetv users arc 1o less affected bv spectrum shortages than the rest of the mobile radio
industny  For public safetv svsi- ms however much more 1s «t stake than greater efficiency in a business
operation or increased revenue ind profitabihity t¢: a commercial service provider. The mission of Coral
Gables and other public safets isers 1s to protect the hves. safetv. ind property of residents and visitors in
their junsdictions Mobile rad 15 an integral and cnitical part of this mussion. The public interest
demands that the Commussion ake public safetv spectrum needs 'nto account 1n crafting its spectrum
allocation and radio hicensing  egulations

The General Categor  -hannels which have heretefore heen available for use by public safety
chgbles. are verv important - providing some relief to spectrum shortages While this allocation is
crowded as well. there are e s when no Public Safety "atzgory channel is available. but one or more
(ieneral Categorv channels = 1 be applied for or acquired by assignment of an existing authorization. This
1+ a valuable option that shov 4 be preserved. The First Report and Drder. however, reallocates the
Ceneral Category channels t- - 2xciusive SMR use. but contains no acknowledgment of. much less
analysis or justification tor ¢ impact on public safetv users The record in the proceeding is essentiallv
voud of public safety comme ' and Coral Gables believes this 15 substantially due the Commission’s

jature to give adequate noti. : that 1t would be taking actiens having such a direct and adverse 1mpact on

“The Public Safety Radio - ervices include the Local Government. Police. Fire, Highwayv Maintenance
and Forestry-Conservation | adio Semvices ™ 47 C F R § 40 5 See also. 47 CFR. §§ 90.16 through
90 25
' Upon completion of the ar aexation. the citv will encompass 15 000 residential and 2.989 commercial

structures



public safety licensees ~ Perhaps nore distressing than the fack of adequate prior nouce 1s the fact that the

et Ropord and Order does aor wen acknowledge much tess offer a justification for. the effect of this

mexpected reallocation on publ  satety users

‘he Commisston i rere inded that  [1jn taking actions to manage the spectrum to be made
.vailable for use bv the pnvate + obile services.” first and foremost among 1ts considerations 1s to be
whether such actions will ‘nmote the safetv of life and property ~ Section 332(a)(1) of the
‘ommunications Act ot 1974 amended (hereinafter the 7 ommumcations Act™, 47U S C 3
2icth The Commussion cai honor this ongressional mandate by adopting spectrum allocation and
hcensing policies that properis  cflect the relative worth of using spectrum for promoting the safety of life

ind property over other uses i1 1 mav be 11 the public interes:, but are 1 no way as important fo the

nublic 1sterest

i"oral Gables hercir 1 akes specific recommendations with respect to the accommodation of
public safetv users in the ("om ussion s proposed new regulatorv structure for the General Category
channeis Specifically the {1+ nrges the commuission to reverse 15 reallocation of the General Category
msofar 4s 1t disqualifies publn ~afery eligibles ¢ yrat Gables also urges the Commission not to apply
geographiuc licensing and spe. -um auctons o the General f ategory channels. Should the Commission

nonetheless decide to implem o1 geographic hicensing and spectrim auctions. Coral Gables alternatively

' This proceeding has been c: ptioned as essentially an SME proceeding. and at no time has the
Commission taken anv spect < steps to advise the public that public safety licensees were to be
significantly affected in any » av The Further Notice of Proposed Rule AMaking, FCC 94-271: released
November 4. 1994 at paragr ;phs 51-54 made only passing mention of public safety use of the General
Category and Pool channels Nhile the possibility of an exclusive SMR reallocation was mentioned. a fair
reading of the Further NMotic. 15 that the Comnussion was more inclined to prohibit SMR usage of the
band segment. insofar as 1t « 15 already proposing a major reallocation for the benefit of wide area SMR
operators. and had “tentative + concludefd] that {it} should revise [its) eligibility rules for the General
Category and Pool ("hannels o prohibit SMR and non-SMR applicants from applying for the same
chanpels ™ Further vonce w0 * 53 And there 1s certainly no suggestion there or in any other public
utterance that the Commuisst :n would take an action to disenfranchise public safety eligibles from the
zatire General Category bioc . While there 1s a limut to the efforts the Commussion must make to alert
potentially affected parties « 1ts proposed acuons. Coral Gables respectfully submiits that. where
something as important to (f ¢ public interest as public safetv communicauons is involved, the
omumussion should devote ¢ ieast as much of 1ts resources ‘o facilitate the full participauon of state and
‘ocal agencies as 1t does 11 ¢ abhicizing 1t spectrum auctions



recommends specific special proe sions designed to minimuze the adverse impact on public safety

cOMMmuICalons systems
i, CONTINUED PUBLIC S4 K1Y ELIGIBILITY ON THF GE NVERAL CATEGORY CHANNELS
“he Commussion < read acauon of all General Categorv channels exclusively to SMR use. when
the Srrst deport and Order bece nes effective. will preclude public safetv eligibles from applving for new
T acquirmg existing facihies o g General Category channels The disqualification of public safety

isers trom eligibility for Gener:  ("ategory channels 1s not i the public interest, and Coral Gables urges

he Commussion 1o reconsider @ at aspect of the reallocation decision.

The General Categors  hannels are verv important t¢ Public Safety operations in South Flonda.
ind undoubtedly the same s 'r: * in most other areas of the couniry. Some public safety agencies depend

sntirely Hn these channels for + e public safety communicatrons Jther public safety agencies use

Leneral Category channels te - ipplement or augment their conventional and trunked operations in the

800 MH~z band. In the Browar: Dade Counny Ares of Flonda . there are no spectrum alternatives for

public safety licensees other th 1 Gieneral € ategory channels

Greneral Categon ofu- wnels are technicallyv compatble with the 70 Public Safetv Pool Channels as
well as channels allocated nune v the Nattonal Public Safetv ?lan { NPSPAC channelis). In fact currently.
as well as for many vears prio 1y NPSPA( . FCC Channel Mo 96 1s/was used as a statewide mutual aid
channel bringing together sty and local pubhic safetv agenuies i1 mes of natural disasters and public
eraergencies. Clearty such s furthers the public terest. « mvenience and necessity

{.ocal goveruments ! >quentiv find that the spectmm ailocated specifically for public safety use in
the Uemmnussion s rules are = 1 adequate 10 saustv their needs. For example. the Coral Gables recently

purchiased a 7 S mullion doll:  dignal simulcast trunking radio svstern. By the ime Coral Gables was able

The rule changes made in { «¢ First Report and Order are to become effective 30 davs after publication in
the Federal Register To the est of the Citv’s knowledge. “uch publication has not yet occurred and. 1f it
has. vccurred less than 0 di < ago
" The deadline for seeking tr ‘mal reconsideration has not »et passed. Section 1.429(d) of the Rules
requures that peutions seekar 2 reconsiderauon of rulemaking actions be filed within 30 davs of Federal
Register publication, 47 " F 2 % 429(d) see n 4, suprc (oral Gables will submit a formal request for
fruted reconsideration on i+ hefore the appropnate deadline. but presents the matter here as well because
the comments offered an thy T vmmussion s preposed riler assume public safetv eligibility on the General

‘aewory channels



‘o nvest n this svstem. there we ¢ not enough available channeis in the Public Safety category to satisfy

is requirements. Accordingly |2 i negotiated for the purchase nf existing svstems operated by private
ector firms. one of which 1s 4+ nvenuonal SMR using a 'seperal f ategory channel. Coral Gables
inderstands that manv other pu Lo safety users also commony supplement their spectrum requirements
v hicensing (through mtial apy icatron or assignment) General Category channels.

The Commuission hase the decision o reallocate in farge part on us finding that the predominant

-1se of the General Categorv v MR 115 rromic that this would be the justificauion for an action that
offecuvely ousts public safetv 1+ ers trom the band The over-nopulation of the band by SMR users is the
fogical resuft of speculation. st 1 spacing. and trunking the previously conventional-only channels. These
are the werv activities. allowed | not encouraged bv Commussion policy. that have resulted in manyv public
safetv svstems being "hoxed :+  and unable to expand their <vstems !]nlike SMRs and other Commercial
Service operators. public safer  cannot react immediatels fo ¢ 'omrmussion actions and marketplace
demands Public Saferv entinir  must work within budgeian ovcles and plan well in advance 1o place their
technical facilities in operatic:

The spectrum shorta ¢ 1n general and the lack of adequate Public Safety category channels to
meet present and fiture need' i+ a serous problem The abshitv 1o supplement public safety needs with
(ieneral Category channels - nile not a panacea. 15 nonetheless ;1 usefid tool which should not be
removed. Moreover, retaiin public safery user chigibiiity w11l not undulv interfere with the regulatory
goals of the Commussion « ri dlocation for at least two important reasons

e The exception :the SMR-onlv eligibifity wiii be timited to public safety users. thereby
minimizing the ompact of anv future non-SMR hicensing

s Given the depl: ion of avaiiable General {"ategony channels 1n most markets of any
significant pop dation. 1t 1s likelv that the vast majonty of future public safety licensing on
such channels il involve the transfer or assignment of exasting facilities, rather than
application for 1ew facilities Thus. subject 1o other recommendations made herein. the
public safety « 2r will merely assume the position of a site-specific licensee who would.
under the Con mission < proposal areadv b grandfathered

{ontinuing to allow pubhic  aten users 1o obtain General (Category authorization will thus have minimal.

if anv, adverse impact on tf - ommussion < regultators objectries. while at the same time providing a



substantial public interest benet 1 of maintaiming 4 valuable teol for amelioraung the scarcity of public
;afety spectrum resources
(118 PROPOSED GEOGRAPH (" LICENSING AND AUCTIONS FOR GENERAL CATEGORY CHANNELS

A The Commis-ion Should Not Adopt Geographic Licensing and Auctions.

The Comnussion has - »ught comment on the possib:hitv of using geographic licensing and
spectrum auctions for Generai  ategorv channels (“oral (iabies respectfully submits that this would be ill-
advised The current General ¢ uegorv landscape ind channel usage can be quite accurately described as
in overcrowded hodgepodge ' iere are svstems of various tvpes (commercial. private, public safety. etc.)
and of every technical configu: «wion ‘conventional small trunked. Jarge trunked. local. regional. analog,
digital. x1c ) Moreover n all i a1 the smallest of markets there are virtually no more channels available
for new licensing. Moreover. >+ 1at room is eft for licensing i the General Category can be expected to
disappear rapidly by virtue of + siuntary or mandatory relocation of incumbents by 800 MHz wide area
bidders and licensees

When the foregoing 1 coupled with the ("ommussion s proposal for complete protection of
incumbents —a proposal whic - "oral Gables whole-hearted/y supports-—1t becomes clear that very little.
it anvthing, would be vained ' moving to seographic ticensing !'nlike the situation with 9 MHz SMR
or MMDS (where geographic censing and auctions arguabiv provides incumbents the abilitv to expand
and consolidate their hicensed reasi it 1s extremelv unlikely 1hat geographic licensing on General
Category channels wili benefr incumbents On anv givers channel or set of channels in the General
Category pool. we can expect  find a iarge number of unaffiliated incumbent users. Incumbents will be
battling among themselves 111 ddition to third-party bidders 1n anv auction

Whoever wins such 1 aucuon will owe so much protect:on (o so many incumbents over so much
of the inarket as to make the . whonzation worth verv little Since this lack of value will presumably be
reflected 1n the amounts bid 15 not too far-fetched to suggest that an effort to auction geographic

" For this reason. if the Comn 1ssion does decide to auction geographic licenses for General Categorv
channels. it should consider t ¢ use of much smaller geographic units. Counties or cellular MSAs/RSAs
would be more appropnate i1 ‘his regard than either BT As or EAs. Bidders desiring larger areas in
specific cases can still accom: lish this by bidding on muitiple licenses



icenses on the General Categor  vhannels mav actually min Counter to the Congressional goai of

recover tor the public o1 1 por 1on of the value of the public spectrum resource made available for
ommercial use ~ Section 0% 0y of the Comumunicanions Act 17 1S O §309()(d)(CY The auction
may well cost more than it rais. - tor the pubhic

B. If the Geogriphic Licensing and Auctions are Adopted for General Category
Channels. Sy ~cial Provision Should be Made for Public Safety Eligibles.

In the altermatve she id the Commussion nonetheless adopt rules providing for geographic
iicensing and spectnum auction with respect to the General ¢ ategory channels. Coral Gables urges the
sinclusion of special provisions 1y public satetv eligibles

! Special Incur sbency Provisions for Public Safets Users

The Commission has roposed thar General Categon incumbents be protected from interference
by the geographic licensee 1 that incumbents wall be pernutted to make modifications provided their
overall 12 dBu contour 1s not - creased In view of the increased public interest importance of public
satetv use. Coral Gables recon nends that. «f the incumbent s a public safety user, it be permitted to make
modificavons that increase ths ' dBa contour subject 1o the following conditions:

e The mo ntied 22 dBy contour does no! encroach the service contour (40 dBp) of anv
exisung site-based incumbent or any « onstructed and operating base station of the
seograr iy leensee

e  The sit« i~ not relocated more than ter: mules from the previously authorized
tocatior  and

e The tot. . cumulative increase in the 40 dBjt contour within any one license term
shatl he a0 greater than 10%: of the tetal area of the onginally authorized contour

These provisions will give (1o nsees increased floxibility 1o neet important public safety needs while still
providing adequate protectios tn other co-channel licensees hoth site-specific and geographic.

' Special Put ic Safety Provisions as to Geographuc Licensees

Coral Gables also rv aommends that the {‘ommussion adopt special public safety provisions
applicable to geographic Tice sees Specifically geographic {icensees should be under specific obligation
1o provide service and/or cap -1ty 1o public safetv users upon reasonable demand therefor and geographic

hicensees should be permities 1o disaggregate their authon:aton o accommodate public safetv users



B Cihite sion o Frovide Service ¢ apoon

Insofar as the wneral Category channels have been reallocated for exclusive SMR use.

mv geographic licensee will he  commercial mobile radic se~vice "CMRS™) provider. The Commission

s authorized to impose comme  armier obligations on CMRS licensees In order to address the shortage

of spectram available for pubh. safetv use. the Commussion should specifically clanfy that anv geographic

iicensee will be required to pro de service to a public safety 1ser »n non-discriminatory terms upon

reasonable request Further v he event there is no capaciy nailable to honor such a request at the time

15 made. the CMRS licensee  hould be required to develop wait 'ist policies that give priority to public

safety vastomers. While not ae ffective as the other method: descnibed herein for addressing public safety

spectnun needs. this specificar on will at Jeast increase the anthity of public safety users to meet their

requirements on an end user ©sis
h neaggregation of Cieographie | censes
A Generat © itegorv geographic ticensee should be permitted to disaggregate any part of

its authonzation to accomm At the needs of 4 public service eligible This could take two forms. First.

the geographic licensee mas  nsent to the public safety elizible sbtaining a site-based license within its

authorized geographic area ~ :vond. i sub-area »f the geographi area may be transferred to the public

safetv user in either case. th use made ot the disaggreeated aren should reflect favorably on the

veographic licensee s butldo. 1« requirements by zither effectively reducing those requirements or counting

toward them Thas proposai  ould allow public safetv user- 1o ¢continue to use private contractual means to

ccommodate thelrr spectrun reguirements

Public Sat- v Eligible Participation in General Category Auctions

Finally. if there arr v be auctons for geographic licenses on General Category channels, public

safet users should be eligit = ta parucipate and to bid on and obtain such licenses.® The Commission's

auction authority s limuted ~ services 1 which “the principal use of such spectrum wiall involve. or 15

* The Commission would b justified in reallocating some portion of the General Category channels
exclusively to public safety 1se. but this would probably ot be practical given the high occupancy of the
band. Thus, for the same r. 1sons 1t opposes geographic beensing and spectrum auctions. see Section

(i1 . supra. Coral Gables :oes not recommend a public safetv set-aside 1n this pool. If auctions are used.
however. pubhic safetv hice sees should not be precluded from participating.



reasonably likelv to involve. the censee recenving compensation trom subscnbers.” Section 309()(2)(A)

1 the Communications Act 47 <S¢ § 309002)(A1 As the “nmnussion has found. and Coral Gables

oncedes the predominant use -~ the (General (Categorv channals 1s and will continue to be commercial

¢ SMR). thereby sausfving 11 a1 requirement. But netther Szction 309(1%2)(A) nor any other statutory
arovisions precludes the Comm -sion from also permitting public safety users to parucipate 1n an

therwise proper aucuon n ord: -~ 10 address spectrum shortage issues

Section 309(3)(a1 of the { ommumcations Act provides in pertment part: “Rules of Construction.
Nothing in this subsecuon. i 11 the use of competitive lidding, <hall -1 A) alter spectrum allocation
:ritenia and procedures establis -ed by the other provisions of this Act: {or] (B) limit or otherwise affect the
requirements of any other r -ovision of this Act (other than subsections (d)(2) and (¢) of this section) ~
PTUS 7 § 3090M6)(A)-(B1 s the Commssion’ s obligation 1o consider whether its spectrum

allocation policies for the priv. € mobile services will “promote the safetv of life and property. * Section

32(a v of the Communicatn 15 Act 471 3¢ 3 332ant: s v no way diminished or altered by the

auction provisions. and will fu o justifv if not require. the arrangement suggested by Coral Gables.
Moreover. in view ot te gher public interest - aluc of public safetv use. special preferences and
accommodations should be m: ke for pubhic safer eligibles  n order 10 qualifv for such preferred

treatment. the bidder must b Ligible in the Public Safers Radio Service in accordance with Section 90 15

of the ‘'ommussion s Rules 4 FR 390 15 o be a consortium of such eligibles. provided that the

basis of eligibility must relate ¢ public satety activities within the arca for which the geographic license 1s
bewng sought. Coral Gables n ommends the following specific preferences and accommodations for

public safety eligibles

s o lp ronr Payment or Reduced !'ptront Pavment An elimination of or significant
reducu n i any requared upfront pavment is justified on the basis of the proposed
public afetv use of the license and the fact that the bidder will be a iocal
govern nent enuty. Moreover. budgeting and requisitioning procedures for many
local g vernment entities may preclude the ability 1o raise the required money in the
ume 11 une prescribed for the auctionn. On this basis the Commission would be
justific 4 10 not applying an upfront pavment requirement to public safety eligibles.
or periaps assessing only a munimurm payment (e 2. $2.500), regardless of the
numbe  Acuvity units on which the public safety etigible seeks to bid



e Bidding © -dits and Installment Payment Provisions. For similar reasons. bidding
credits anc favorable installment pavment terms should be extended to public safety
eligibles ¢ oral Gables submuts that i bidding credit of at least 25% wouid be
justified ' doreover. as to down pavment and installment payment provisions. as to
public satt v eligibles the Commussion should. after the auction, negouate a
payment s hedule with the winning bidder on a case-by-case basis. The budgeting
and requisition process for different state and local government entity will vary, and
a uniform .chedule can not be prescribed

o VNom-appt. ability of Anti-{cllusion Rutes 1o Public Safetv Eligibles. While public
safety elig:bles may form consortia to bid on a geographic license. 1t is also possible
that two ¢ more public safety eligibles may bid independently on the same license
with the ¢ al of subsequent disaggregation by or shared use with the successful
bidder ¢ mmunications between publi: saferv eligibles during the auction should
be permit =d to tacilitate these goals

o [usaggre atior. |f a public safety eligible is the successful bidder for a geographic
license.  should be afforded complete flexibility to disaggregate its authorization to
other putic safety entities and/or commercial users. provided that some portion is
retained i public saferv use

1Y CONCLUSION
The Citv respectfulls - ~ges the Commission to retamn pubiic safetv eligibility for General
i_ategor channels and not tc  opt geographic licensing and spectrum auctions for these channels. If the
ommussion adopts geography: heensing of the General ©"aregon channels. Coral Gables urges the
inclusion of the special provisi ns discussed above for the protection of public safety interesis and to
address the shortage of spectr n for public safetv communications
Respectfully submuitted.

THE Crty OF CORAL GABLES, FLORIDA

e A e ll

By  RobertJ Keller,
Its Attornev /

Law Office of Robert J. Keller, P.C.
2000 L. Street. N.W. - Suite 200
Washington. D C. 20036
H2-416-1670

Dated: 15 Februarn 996

" One of the underlying purp:ses for spectrum auctions 1s the “recovery for the public of a portion of the
value of the public spectrum zsource made available for commercial use ~ Section 309(j)(3)(C) of the

¢ ommunications Act. 471" (7§ 309G)3WC) If the license goes to a public safety eligible. the spectrum
will not be commercial use 1t will indeed be put directly 1o the use and benefit of the public.
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